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I. STATEMENT OF THE CASE
A.

Nature of the Case

Appeal from the District Court's actions in sentencing and post sentencing matters.

B.

Procedural History and Statement of Facts

The appellant was charged by CONIPLAINT with seven counts of lewd and lascivious
conduct in involving his two granddaughters in 2010. A superseding indictment was filed, the
appellant stood silent in district court, and ''Not Guilty' pleas were entered. The appellant filed an
objection to the indictment, and motions to dismiss Counts I through VII. The state filed an
objection to these motions. The appellant then pied guilty to one count of Lewd and Lascivious
conduct, and one count of Sexual Battery of a Minor. The District Court imposed respective
sentences of seven years fixed and twenty-three years indeterminate, and five fixed with ten
indeterminate, concurrent. Appellant then filed a timely Appeal. Appellant filed a Rule 35 Motion
to Reduce sentence, the state filed an objection, and the court denied the motion without hearing.
Appellant then filed an Amended Notice of Appeal regarding the denial of the Rule 35 motion.

II. ISSUE PRESENTED FOR REVIEW
1.

The Sentences Imposed Are Not Warranted Under The Facts In This Case And Not

Necessary To Advance The Goals Of Criminal Punishment.

2.

Did The District Court Err In Considering Unreliable Hearsay In Formulating The

Sentence?
3.

Did The District Court Err And Abuse Its Discretion In Denying Appellant's I.C.R.

35 Motion For Reconsideration Of Sentence Without First Allowing Briefing And/Or A Hearing On
The Motion?
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III. ARGUMENT
A.

The Sentences Imposed Are Not Warranted Under The Facts In This Case
And Not Necessary To Advance The Goals Of Criminal Punishment.

The sentences pronounced are within the statuary limits. The district court judge abused her
discretion in the sentences pronounced because the appellant did not have any criminal record in his
fifty-eight years oflife, was a low risk to re-offend, and amenable to treatment.
In Idaho v. Adamcik, No. 34639 Supreme Court ofidaho, 2012 Opinion No. 23, the Supreme
Court held:
"As this Court provided in State v. Stevens: The Court, when conducting its
review of a defendant's sentence, considers the entire length of the sentence
under an abuse of discretion standard to determine its reasonableness. Where
a sentence is within the statutory limits, the appellant bears the burden of
demonstrating that it is a clear abuse of discretion. In examining the
reasonableness of a sentence, the Court conducts an independent review of
the entire record available to the trial court at sentencing, focusing on the
objectives of criminal punishment: (1) protection of society; (2) deterrence
of the individual and the public; (3) possibility of rehabilitation; and (4)
punishment or retribution for wrongdoing. "Reasonableness of a sentence"
implies that a term of confinement should be tailored to the purpose for
which the sentence is imposed.". State v. Broadhead, 120 Idaho 141, 145,
814 P.2d 401,405 (1991), overruled on other grounds by State v. Brown ,121
Idaho 385,394, 825 P .2d.482, 491 (I 992). In deference to the trial judge, this
Court will not substitute its view of a reasonable sentence where reasonable
minds might differ. To show an abuse ofdiscretion, the defendant must show
that the sentence, in light of the governing criteria, is excessive under any
reasonable view of the facts.''.
The protection of society is the most important factor to be considered in sentencing. 1 The
appellant abused the two victims in this case over a relatively short period of time, said abuse
consisted of rubbing, touching, and fondling with no penetration, and the abuse continued until he
was caught and charged.

At that time, the appellant posted a $250,000 bond, obtained a

1

State v. Kern, 119 Idaho 295, 805 P.2d 501 (Idaho App. 1991)
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psychosexual evaluation at his own expense, and attempted to start treatment for his condition. 2 In
essence, the appellant did everything possible to demonstrate that he was a viable candidate for a
sentence other than incarceration, or in the alternative, less than seven years fixed on the lewd and
lascivious charge. The results of this evaluation are significant, and the District Court should have
given said evaluation more

weight in determining the

defendant's

sentence.

The psychosexual evaluation, (included as part of the pre-sentence investigation), finds as
follows: Dr. Sombke states that the appellant is socially adjusted and more willing to accept
treatment for anything he had done wrong, so the appellant would be considered low risk to engage
in future sexual violence, (Page 6 of Psycho sexual Evaluation, (hereafter "Eval"), 8th paragraph).
The Static-99 test scored him as Oout of 12, placing him in the Low level risk category for being
charged or convicted for another sexual offense, (Eval p 6, 1st (continuation) paragraph, (emphasis
added)). The appellant's risk level to re-offend is low, and the evaluation states he does not have
a history of any violent or criminal behavior, no substance abuse problem, psychologically and

emotionally stable, is extremely remorseful and despondent about his actions and he is more than
willing to accept treatment for what he has done, (Eval p 8, 1st full paragraph). Most importantly,
Dr. Sombke finds that the appellant to be highly amenable to treatment, and his motivation flows

from his apparent remorse and guilt over his behavior,(Eval p 8, last paragraph).
The state argued at sentencing on numerous occasions that Dr. Sombke's evaluation would
have changed ifhe was aware ofthe allegations about the appellant allegedly abusing an Amy Sines,
(see also appellant's arguments in Issue II in support of this issue), some thirty years prior,
2

The treatment providers the appellant contacted would not begin treatment until the appellant had
plead guilty to a sex crime.
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(Sentencing Hearing transcript, (hereafter "SH Tr"), p 10, 1112-19; p 14, 1117-25, through p 15 11
1-22). The state complained about Dr. Sombke's evaluation, (SH Tr p 15, 11 2-16), and the
prosecutor stated she had contemplated requesting a continuance to have further or additional
evaluations performed, (SH Tr p 14, 11 17-25). The bottom line is the state did not ask for a
continuance, (which is their right), did not send the additional materials to Dr. Sombke, the state
used improper hearsay from multiple levels to convince the judge that the allegations were true.

In addition, the Defendant is a veteran who received an honorable discharge after twenty
years in the service, has worked his entire life, and remained crime free for fifty-eight years.

B.

The District Court Erred In Considering Unreliable Hearsay In Formulating
The Sentence.

Appellant objected to the district court judge considering any information concerning Amy
Sines, (SH Tr p 7, 11 13-25; p 18, 11 3-10; p 22, starting at ll 23 through p 24, 11 22). The judge
utilized this information in formulating the sentence, (SH Tr p 32, 1111-21; p 33, 1114-17).
At sentencing the court ''may consider a broad spectrum of information.". State v. Martin,
142 Idaho 58, 60, 122 P.3d 317,319 (Ct. App. 2005). The Idaho Rules of Evidence do not apply in
sentencing proceedings. I.R.E. 101(e)(3). [2] While the court may consider hearsay information,
the court should not consider information with no reasonable basis to deem it reliable. State v.

Mauro, 121 Idaho 178, 183, 824 P.2d 109, 114 (1991). In addition, the defendant must be afforded
an opportunity to object or rebut the evidence of his misconduct. I.C.R. 32(g)(l).
The presentence report may include information of a hearsay nature where the presentence
investigator believes that the information is reliable, and the court may consider such information.
In the trial judge's discretion, the judge may consider material contained in the presentence report
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which would have been inadmissible under the rules of evidence applicable at a trial. However,
while not all information in a presentence report need be in the form of sworn testimony and be
admissible in trial, conjecture and speculation should not be included in the presentence report.
As argued by appellant at the time ofsentencing, the information from Amy Sines considered

by the judge involved multiple layers of hearsay, was some thirty years in the past, and purportedly
emanated from an unreliable former drug addict- Amy Sines. The state argued that Amy Sines
informed the state that the appellant had molested , "her younger brother and sister, but neither one
of them returned our calls, and other than her report, that's all we know about them", (SH Tr p 9, 11

17-20). This information from Amy Sines went well beyond what allegedly happened to Amy Sines.
The judge refused to strike the information from Amy Sines after repeated requests by the appellant,
and the judge did not distinguish what and how much ofthis improper information, namely that the
appellant molested her and others, that she utilized when deciding to send appellant to prison. Even

if this Court decided that the information from Amy Sines concerning her personal experience with
the defendant was properly considered by the district court below, the information involving, " ...
her younger brother and her sister, ... '\ (SHTrp 9, 1118), and the information in Amy Sines' ~'report,,
in the PSI involving Cindy Fox is unreliable involving multiple levels of hearsay. This information
is unreliable, speculation, and should not have been considered by the district judge. Once again,

the judge did not strike any of the information, and she did not place on the record what she used in
sentencing.
C.

The District Court Erred And Abused Its Discretion In Denying Appellant's
ICR 35 Motion For Reconsideration Of Sentence Without First Allowing
Briefing And/Or A Hearing On The Motion.

The Appellant filed a timely Idaho Criminal Rule 35 motion to reduce sentence, placed in
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the motion a memorandum would be submitted, and requested a hearing. Appellant was in the
process of reviewing the transcript of the sentencing hearing, assembling further information in
support of the memorandum, and consulting with the appellant to discover new materials in support
of the Rule 35. It is a denial of due process oflaw for the district court to deny the Rule 35 without
giving the appellant sufficient time to submit materials in support.

IV. CONCLUSION

For the above reasons, the Defendant requests this Court to remand this case for
re-sentencing, find that the district judge utilized improper hearsay in formulating the sentence,
and/or order the district judge to allow the appellant sufficient time to submit materials in support
of the ICR 35.
DATED this 101h day of April, 2012
SALLAZ & GATEWOOD, PLLC.
Attorneys for Defendant

David J. Smethers
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